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I. . INTRODUCTION

Appellant Alexander Riofta asks this Court to granf him his
stamtory right to postconviction DNA testing of a white hat, the sole piece
of physical evidence linking the true perpetrator to the crime of which Mr.
Riofta was cohvicted. This is the ﬁfst instance in which Washington B
appellate courts ‘have been asked to interpret. RCW 10.73.170. The statute
prqvides prisoners access to postcoriviction DNA testing on e‘;iaence that
could further theif claims of innocence. This statute, passed in March
2005, is the most récent_ exampie_ of the Washingfon Statc Legisiat_ure’s_
efforts to broaden prisoners’ access fcé potentialvly exculpatory evidence.
Mr. Riofta asks this Court to reverse the tr’iél c_éurt’s denial of
postconviction DNA testing because he meets both the procedural and
substantive requirements of RCW 10.73.170.
| Mr. Riofta maintains that a DNA test granted under this statute will
establish that he was eﬁoneously convicted of a shooting that occur_red in
the early ﬁonﬁng of January 27, 2000. On that day, a man dressed in a

bblack coat and white héf emerged from a stolén Honda and approached
seventeen-year-old Rattha_na Sok as he left his house for school. .From
two .‘or three feet away, the man in the whité hat pulled a chrome revolver
from his pocket. Mr. Sok immediately turned and ran.back into his house.

Fortunately, the four or five shots fired at Mr. Sok all missed. The shooter



fled, lea\;ing only the spenf bullets aﬁd the white hat at the séene of the |
crime. | |
Despite his persistent claims of innocence, the fact that the

_ eyewitnéss description of the shooter changed several times and an alibi,
Mr. Riofta Wés arrested and later convicted of first-degree assaulf with a
deadly weapon. At trial,‘the prqsccut‘ion'was unable to>produ.ce any
physical éVidence connecting Mr. Riofta to the prime, r.elyinvg oniy on the
eyewitness identiﬁcatidn from Mr. Sok. Most significantly, the white hat
that all parties agreed was worn by the shooter, left at the scene of the
crime and taken into evidence, was never subjected to DNA testing.'

Thé sensitivity of foday’s DNA testing technology, combined with
the CODIS da?tabase ‘which contains over 2.6 million DNA profiles of
convicted felons, is a powerful tool that could help determine fche identity
of the actual shc-)oter.’ DNA testing éan l?é coﬁducted on miniscule
amounts of biological material found in the White haf such as sweat,
individual skin cells and hair. Unlike eyewitness identiﬁcatioﬁ, which is

v the leading cause of conviction of the inhocent, DNA technology is
undisputed scientific evidence that could not only prove Mr. Riofta’s
innocence, but also bring the true shooter to justice. Mr. Riofta '.asks this
Court to reVérse the trial court and grant his request to subj ect the white

hat to DNA testing.



II. ASSIGNMENTS OF ERROR

1. The trial court erred when denying Mr. Riofta’s request for
postconviction DNA testing on the white hat worn by the
shooter and left at the crime scene because Mr. Riofta has
met the requirements of RCW 10.73.170. Specifically,

a.  Mr. Riofta satisfies the procedural requirements of

' RCW 10.73.170 because he is “a person convicted
of a felony in a Washington state court,” “currently
serving a term of imprisonment,” and has submitted -
a verified written motion requesting DNA testing to
the court that entered his judgment of conviction.

b.  Mr. Riofta satisfies the substantive requirements of
. RCW 10.73.170 because he has shown how DNA
‘testing on the white hat can identify the true
perpetrator and demonstrate his innocence on a
more probable than not basis. '

2.  Thedenial of Mr. Riofta’s motion for postconviction DNA
testing violated his right to Due Process under the Fifth and

Fourteenth Amendments he was denied access to
exculpatory evidence.

. - IO STATEMENT OF THE CASE
A, Statement of Facts

At approximately 6:40 a.m. on January 27, 2000, seventeen year—
old Ratthana Sok left for school through the open garage door at his home
TR 177.! Mr. Sok noticed an unfamiliar Honda parked outside his house
with two or three occupants. TR: 179-81. One of the passengers — who

‘wore a black jacket and a White hat — got out of the car, approached Mr.

! The following designations are used to designate the record in State v. Riofta, Pierce Co.
Sup. Ct. No. 00-1-00511-5: TR = Report of Proceedings for the trial; HR = Report of
Proceedings for the Motion for a New Trial; DNA HR = Report of Proceedings for the
Hearing on the Motion for Postconviction DNA Testing; CP = Clerk’s Papers.



Sok and asked him for a cigérette. Mr. Sok stated that he wasnota .
smoker, and continued to walk towards the gate. TR: 181-82.

At the time of the encounter, it was still.dark and only a few street
and housé Iights illuminated the approaching individual. TR: 188-89. As
Mr. Sok walked towards the géfe, thev individual, who v;fas two or three
feet away, pulled a chrome revolver from his.pocket and pointed it at Mr.
~ Sok’s face. In shock, Mr. Sok immediately turned and ran back towards
his house as the individual fired four or ﬁve shots at hlIIl Every shot
missed Mr. Sok and ﬂe escaped safely iﬁto his house where Iﬁs mother
called the pblice. TR: 183-86.

_ It was later discovered that the Honda Which ‘the shoof_er arrived in -
was stplen less than twelve hours prior to the incident. TR£ 287. The
white hat that the shooter wore and left at .the crime scene beloﬁged to the
owner of the stolen car TR: 289.

In response to the distress call, Tacoma Police Department patrol
ofﬁc;gr‘ Armiﬁ Keen arrived at the Sok residence. TR: 215. Upon arriving,
Mr. Sok described the shooter to Officer Keen. TR: 220,» 222-223. Mr.

_~ Sok subsequently gave a different description of the shooter to a.ﬁother
' ofﬁper. Compare TR: 220, 222-223 with TR: 204, 246.
Officer Keen teétiﬁed and noted in his report that Mr. -Sok told him

that the shooter “looked like Alex” and that the shoofer waé white. TR:



220, 222-223. Although Mr. Sok later testified that he told the police
officers that “it was Alex,” not that “it looked like Alex”; he agreed that
whatever he told the first officer was the truth. TR: 199-200.

After Officer Keen’s iriitial interview, Detective Tom Davidson
c‘onductedian additional interViéW of Mr. Sok. TR:246. In this interview,
Mr. Sbk described the shooter as aACambodian male, 17 or 18 yéars old,
five-two or five-three, light build with a mustache and shaved head.” TR:
204, 246. When pressed, Mr. Sok admitted that he had not seen the
shooter’s head on the day of the shooting becéusé the shooter was wearing
a hat at the time. TR: 204. Mr. Sok testified that the police found the
white hat the shooter wore outside his house on the sidewalk. TR: 190-92.

After Mr. Sok mentioned the name “Alex” in his 1dent1ﬁcat10n of
the shoi)ter, Detectivia Davidson conilucted an'identiﬁcation procedure.
Instead of showing Mr. Sok a‘photomontage based on a physical
description of the assailant, Detective Davidson composed a montage
éonsiéting of Asign individuals named “Alex” or “Alexander,” without
iegard to matching thé physical attrib.uteis 1dentified by Mr. Sok.? TR:
247. After Mr. Sok was shown the montage, he identified Alexander

Riofta as the shooter. TR: 249. Mr. Sok later said that he knew Mr.

? In fact, Detective Davidson testified that many of the pictures used in the photomontage
did not match the physical description given by Mr. Sok. TR: 62-67.



Riofta from playing basketball in the‘ neighborhood four or five years -
| prior. TR: 186-187.
Detective Davidson arrested Mr. Rio..fta at his home the déy after
the shooting, January 28, 2000. TR: 247-51. |
.A'uthoritiés recovered little evidenée fronﬁ the crime scene.
Forensic épecialist Hank Bﬁarslag testified that only a spent bullet and the
white hét worn by the shooter were recovered. TR 230-233. Neither
 piece of evidence contained fingerprints. TR: 235. Other than thé
- fingerprint analysis, authorities conducted no 'additional forensic testing of
the physical evidence coilec‘ted at the crime scene. Most significantly, |
thére was no attempt to test for DﬁA material - found in hair, skin cellé or
sweat - inside the white hat worn by tﬁe shootef. TR:A 224-239. Further,
the stolen vehicle used in the assault revealed no fingerprints linking Mr.
Riofta to the 'crime and a search of Mr. Riofta’é house _failed to produce |
aﬁy dir'eét.egfidence. TR: 258-70. |
During Mr. Riofta’s interview at the pblice_ station, he denied any
invbivement with the shooting at the Sok residence. He said that he had
been out drinking with friends after he got off work, 'and then walked = -
| home, went to bed and slept until 11:00 am. the day of the shooting. TR:
252-53. Jennifer Saldana, Mr. Riofta’s mother, testified in support of his

alibi. When she returned from work étlapproximately 3:30 a.m. on



January 27, 2000, Mr.. Riofta was asleep in his room. “TR: 301. Mrs.
Saldana stated that she keeps her door open while sleeping so she can hea;r
when someone walks down the hallway, takes a shower, or rings the
dootbell. TR: 304. Mrs. Saldana woke up at approximately 11:00 a.m.
 that day when Mr. Riofta asked her for bus money to get to work. TR:
302. | |

At trial, the State introduced no physical evidence linking Mr.
Riofta to the crime. Instead, the state relied on Mr. Sok’s eyewitness
identiﬁcation. ‘The State aiso introduced circumstantial evidence implying
that Mr. Riofta was connected to a gang, and that the January 27th” |
shooting was meant to intimidate Mr. Sok’s brother, who at the time was
cooperating with the State’s investigation and prosecution of the gang-
related Trang Dai shooting. TR: 257, 176. The State attempted to connect
Mr: Riofta to the gang basved on his statement that certain gang members
Wete his “Ilomeys;’ and because a newspaper article about the gang-related
shooting WaSvaUI.ld in his heme. TR: 257. At trial, the defense’s primary
argument was that the Viettxn — the sole eyewitneés in this case —
mistakenly identified Mr. Riofta as the shooter.

On November 30, 2000, Alexander Riofta wae convicted of first |
degree assault with a deadly weapon for the shooting. TR: 396.

Following this verdict, Mr. Riofta filed a motion to vacate his conviction



and order a new tri‘al unde\r CR 7.8, claiming ineffective assistance of
counsel based on trial counsel’s failure to raise issues of mental
competency, to obtain an expert psychological report, and to call an
eyewitness identification expert. HR: 403-62. The trial court denied the
motion to vacate on December 14, 2001. HR: 455-462. The Court of
Appeals of Washington, Division II, denied Mr Riofta’s a}'.)peal on
September 2, 2003. State v. Riofta, 118 Wn. App. 1025 (2003) and the
Supreme Court of Washington denied Mr. Riofta’s petitien for reVieW on
‘ May 4,2004. Sz‘ate v. Riofta, 151 Wn 2d.1019 (2004) A mandate was
1ssued on May 10, 2004

B. Postconviction DNA Requesfs

Mr. Riofta 1mt1a11y requested postconv1ct10n DNA testmg pursuant
to the requlrements of former RCW 10.73.170.> CP: 15-16 (Letter from
McCloud to Horne of May 28, 2002). At the time, RCW 10.73.170
afforded the prosecutor decision-making authority regarding
pestconviction'DNA test requests. If the prosecutor denied the‘request, an
appeal could then be submitted to the Office of the Attorney General.
Acco;dingly, Mr. Riofta’s appellate attorney Sheryl McCloud requested

that the Pierce County Office of the Prosecuting Attorney order a DNA

3 This statute was amended in March 2005; ; postconviction DNA requests are now
submitted “to the court that entered the Judgment ?» RCW 10.73.170(1). See mﬁa Part

II(C)(1)(a).



test ﬁm the hat that wasv worn by the shooter aﬁd left at the scene of the
crime. CP: 15-16. She argued that thé hat — the only piece of physical
evidence in this case. that could link the shooter to the crime — could
contain DNA eyidence implicaﬁng the actual shooter and thus establish
Mr. Riofta’s imﬁocencei On June 26, 2002, the Pierce County Prosecutor’s
Office denied thls postconviction DNA re;]uest. CP: 18-20 (Letter from
Horne to McCloud of June 26, 2002).

| Relying on the procedures se;c out by RCW 10.73.170 as they
existed at the time, Mr. Riofta appealed the Prosecutor’s deﬁial to the
Attorney General’s Office. CP: 21-23 (Leter from McCloud to Blohieh
of July 3, 2002). In this appeal, Ms. McClbud noted that she had since
“received [additional] informat_iOn indicating that the aétual shooter is a
| person with an érrest and conviction history, whose DNA would therefore
... be available to the state” vi_é the CODIS DNA database.” CP: 21-23..
Ms. McCloud received this information from attorney Kristi L. Minchau
who, at the time, represented Jimmee Chea, a man convicted for Ins
involvement in the Trang Dai murder case. Speciﬁcally, Mr. Chea
disclésed the identity of the actual .‘sh.oot:er in the crime to Ms. Minchau.
CP: 24 (Minéhau Letter July 29, 2002). Mr. Chea also informed Ms.
Minchau that this individual was already incarcerated in Washington for a

violent offense. /d. However, Ms. Minchau informed the Attorney



General that her client had not “granted permission . . . to disclose the
identity of thé shooter.’f4 Id. Ms. Minchau also noted that she fdund her
client’s “information to be reliable and accurate, not just occasionally, but
alwayé.” Ia’ 24. Nonetheless, the O.fﬁce of the Attorney General denied
this appeal under the former RCW 10.73.17 oﬁ September 19, 2002. CP:
25-26 (Letter from Blonién to McCloud and Horme of Septémber 19,
2002). |

~ In March 2005 , the Washington State legislature amende;d RCW
10.73.170.° The amendments to the statute broadened prisoners’ access to
DNA evidence and shifted the authority to permit DNA testing from the
| Prosecu;cor and Attorney Geﬁeral to the triai court vs}here the priéoner was
Eonvicted. Pursﬁanf to the amended law, Mr. Riofta filed his Motion for -
Postconviction DNA Testing Under RCW 0. 73’. 170 With the Honorable
James Orlando on April 22, 2005. CP: 1-41. Judge Orlando denied the
motion on June 10, 2005 in an oral ruling and entered a written Order on
Septembef 2,2005. CP: 63-64 (Ordér Denying Postconviction DNA
Testihg). DeSpité the fact that no direct evidence was found at Mr.
Riofta’s house linking him to the crime, Judge Orlando referenced “the

evidence that was recovered in [Mr. Riofta’s] house” as a reason for his

* In November 2004, App'ellant’s counsel spoke with Mr. Chea’s counsel, in an
unsuccessful attempt to obtain the identity of the shooter. CP: 27 (Woolson and Johnson
Decl.). '

3 For the full text of the statute, see CP: 14 and Appendix 1(a)..
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denial of the motion. DNA HR: 14. Judge Orlando also focused on the
identification by the victim, stating that “the fact that the x}ictim did know
Mzr. Riofta preViously [and] that Mr. Riofta had been a"c his house prior to
that” bolstered the quality of the victim’s identification. DNA HR: 14.
Further, although there is no dispute that the white hat that Mr. Riofta
" requested be tested pursuant t.o RCW 10.73.170 Was worn by the sho.ot‘er
and left at the scene of the crime, Judge Orlando stated,‘ “The facf that
there was a hat fhat may contain some DNA of someone other than Mr.
Riofta doesn’tvpl‘lt the hat at the séene of the — necessarily-at the scene of
the shooting in this case.” DNA HR: 15. Based on these factors, Judge
Orlando conclude&, “I don’t believe that there ig a likelihood that this is
the type of evide_nce that DNA festing would properly demonstrate
innbcence of Mr. Riofta on a more-probable-than-not basis; so I will deny
the motion.” DNA HR: 15. |
* Judge Orlando’s Order denying Mr.'Rioﬁa’s request fof
postconviction DNA testing was entered on Septerhber 2,2005. CP: 63-
64 Mr. Riofta filed a timely appeal, which is the basis of this proceeding.
CP: 59-62 (Notice of Appeal to Court of Aplz;éals). |
Mr. Riofta also seeks access to postconviction DNA testing

throuéh a personal restraint petition filed with this Court on April 22,

2005. In re Riofia Case No. 33262-1. In support of this petition, Mr.

11



Riofta argues that his restraint is unlawful because (a) he was denied Due
Prdcess and Sdixth Amendment rights when denied access to DNA"testing'
of potentially exculpatory evidence; (b) that his ineffective assistance of
counsel claim should be reconsidefed in light of new evidence regérding
“his original counsei’s deficient performance; and (c) that he was denied
hié Sixth Amendment right to effective assistance of counsel. The State.
 filed its Response on August 12, 2005, foilloWed by Mr. Riofta’s' Reply, |
filed bn October 17, 2065. This Court consolidated Mr. Riofta’s Personal
Restraint Pgti(ion with the current case on October 18, 2005. |

C. Background

Because this case presents an issu¢ of ﬁrét impression before the |
. Wéshing’con appellate courts, tile following backgrbund information is
provided regarding_the history of .Washington’s statutory right _to
posfconvicﬁon DNA testihg, how powerﬁll DNA technology has led to tﬁe
exoneration of at least 164 pe.ople' in the United States,® and what is known
ab_'oilt the roie mistaken eyevﬁtness identification plays in wrongful

convictions.

% See the Innocencé Project homepage www.innocenceproject.org (last checked
December 7, 2005). - . : '
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1. . Washington’s Postconviction DNA Statute

T a. The Current Statute

On March 9, 2005, the Washington State legislature amended
RCW 10.73.170, which addresses the right to postconviction DNA tésting[
This revision continues a trend in the Washington State legislature to
broaden access to e"xculpétory DNA testing. Under the oﬂginal 'Version of
.RCW 10.73.17'0,‘passed in 2000, postconviction DNA testing was limited
to prispners sentenced to death or to life in prison without the possibility
of pafole. See Appendix 1(d). Prosecufors Wefe given the authority to |
determine whether testing was yvarfanted, and.a dénial' could only be
appealed to the Office of the Attorney Géneral. Id, - In 2001, thé |
legislature expanded this DNA testing right td all incarcerated felons. A
sunset clausé mandated that requests be made by December 31, 2004. See
'Appendi;( 1(c). In 2005, the current statute was enabted. It removed the |
sunset provision, broadened the circumétancés under which testing was
| appropriate and placed the decision in the jurisdiction of the courts.”

The current statute has both prqcedural_and substantive |
requirements; ‘P‘rocedurally, in order to be eligible for postconviction

DNA testing under the statute, a petitioner must show that he or she has

" Under previous versions of the statute, a person requesting DNA testing had to show
either that (1) the judge did not allow DNA testing in their case because it didn’t meet
scientific standards or (2) that DNA technology was not sufficiently developed to test the
DNA evidence in the case. Compare Appendix 1(a) with 1(b), 1(c), and 1(d).
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been convicted of a felony and is currently imprisoned. VRCW
10.73.170(1). In addition, a petitioner must submit a written motion
requesting DNA testing to the court that énter¢d the judgment of his-or her
conviction. Id.
There are several substantive reQuire_ments for the motion. First, it
must state that the testing is requiréd for one of the following reasons: (a)
the court ruled that DNA testing in the case did not meet scientific
- sténdards; (b) that DNA tesﬁhg technology was not. sufficiently developéd
to test the evidence in the case; or (c) that the requested DNA testing
- would be signiﬁéantly rﬁore accurate than prior DNA testing or Wbuld '
provide significant new information. RCW 10.73.170(2)(i-ii1). Secondb,
the motion must also “[e]xplain why DNA evidence is material to the :
identity of the perpetrator of,v or accomplice to, the crime or to sentence
" enhancement.” RCW 10.73.170(2)(b). Finally, the motion must comply
with all other procedural requiréments established by court rule. RCW
10.73.170(2)(c).
Once a pfoper motion has been submitted, "5.1 court is required to
grant the motion if “the convicted person has showﬁ the likelihood that the
DNA evidence would demonstrate innocence on a more p’robablé than not

basis.” RCW 10.73.170(3).
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b.  Legislative Hisz‘ory

As Representative J eannie Darmneille — the sponsor vof the of the
HouseABill — stated, the bill that amended RCW 10.73.170 was one .o.f the
most agreed upon bills in the legislature in 2004.% When the bill was
‘reintr_oduc'e'd in 2005, there was essentially no controvers.y. No one
testified agaihst its passage at either the committee level or on the House
or Senate 'ﬂoolrs. The bill was unanimously pproved in 2005. Final Bill
Report SHB 1014 (2005).

Prosecutors, defense attorneys and other members of the legal -
professioni testified in support of the new version of the bill expanding
access to DNA‘t'esting by prisoners.” In a commiﬁeé hearing b¢f0re the
‘House Crimihal Justice & Corrections Committee, Dan Sattefberg, Chief
of Staff to King County Prosecutor Norm Maleng, téstiﬁed that:

the Association of Prosecuting Attorneys strongly
endorses this bill and urge your quick action on it. It is
consistent with our mission as prosecutors, which is not just

to win convictions but to seek justice . . . I can say that

there’s nothing more gratifying for a police officer or a
prosecutor to be able to go back to a case that we thought

¥ Because of a lack of time, the legislature was not able to vote on the bill in 2004,
primarily because of scheduling conflicts. House Bill Report HB 1014 (2005).

? Persons testifying in support included Representative Jeannie Darneille, Joanne Moore
and Mary Jane Ferguson of the Washington State Office of Public Defense; Dan
Satterberg of the Washington Association of Prosecuting Attorneys and King County
Prosecuting Attorneys Office; undersigned counsel Jacqueline McMurtrie, Assistant

- Professor and Director of the Innocence Project Northwest, the Washington Association
of Criminal Defense Lawyers, the Washington Defenders Association and Barry Logan,
Director of Forensic Lab, Washington State Patrol. House Bill Report HB 1014 (2005).
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we couldn’t solve and bring it to justice. But we have an
equal obligation to use DNA to seek the truth, even when
the truth reveals that we’ve made a mistake. And we do
make mistakes because we’re human . . . We think that
every inmate convicted of a crime involving forensic
evidence deserves that ability to come back and have it
tested using today’s technology.
Revising DNA Testing Provision: Hearing on House Bill 1014, Before the
House Comm. on Criminal Justice & Corrections, January 21, 2005, 2005
Leg., 59th Sess. (WA 2005) (audio available at http://www.tvw.org).
This testimony is similar to sentiments expressed when the bill was
considered in 2004. Retired King County Superior Court J udge George
Finkle testified that “none of us wants an innocent person kept in prison
anymore than we want a guilty person to go free or to'escape justice.”
Revising DNA Testing Provision: Hearinglon Senate Bill 6447, Before the
Subéomm. on Criminal Justice & Corrections, 2004 Leg., 58th Sess. (WA
2004) (audio tapes made available by the Secretary of the Washington
Senate). Senator Val Stevens echoed the Judge’s concerns saying'that,
even worse than “having a person serve a sentence that they did not

deserve is to imagine that the real perpetrator is going free. And how can

we go after the real perpetrator if we think we’ve already got him?” Id.

2.  The Capabilities of DNA Testing

The power and précision of modern DNA technology has led to a

remarkable consensus throughout the justice system, among prosecutors
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and defense attorneys, conservatives and Hbefals aiike, regarding the |
benefits of broad access to DNA testing at all stages of criminal
proiceedinAgs. In the words of former Attorney General John Ashcroft,
DNA “has proven itself to be the truth machine of law enfofcement,
ensuring justice by identifying the guilty ;md exonerating the innocent.”
John Ashcroft, Atty. Gen., News Conference Anﬁouncing the DNA
Initiative (Mar. 4, 2()02).10

‘Toda’y; this “truth machiné” is chiefly fueled by the_\..combir;ation of :
Short Tandem Repeat (“STR”) DNA: technology and a national DNA
database syétem (“CODIS”). STR testing can take miniscple amounts of
biological material suéh as sweat, skin cells énd‘ hair roots and isolate a
unique genetic profile. Ian Findlay, et al.; DNA F ingerpr_intiﬁg From
Sz'ﬁgle Cells, 389 Nature 555 (1997)"! (noting that STR-DNA testing can
then yield reliable results from even a single vcell. of biological material)."?

Even if the analysis yields multiple DNA profiles from one sample, STR.

testing is sensitive enough to successfully isolate and identify multiple

1 4vailable at :
http://www.usdoj. gov/archlve/ag/speeches/2002/030402newsconferncedna1mt1at1ve html.
" Available at http://www.nature.com/cgitaf/DynaPage. taf?file=/nature/journal/v389/
n6651/full/389555a0_fs.html.

12 1 1998 the Washington State Patrol Crime Lab began usmg STR technology to test
blood samples submitted by convicted felons. In 2000 the Lab began using this
technology in case work and in 2001 the Lab began using STR analysis for unsolved
cases. See Washington State Office of Public Defense, Postconviction DNA Testing:
Report on the Act Relating to DNA Testing of Evidence 12 (2001), available at
http://www.opd.wa.gov/Publications/Other%20Reports/12-31-
01%20DNA%20Report.pdf.
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samples taken from a single piece of evidence. See People v. Henderson,
343 Ili. App. 3d 1108, 1119, 799 N.E.2d 682, 692 (11l. App. Ct. 2003}
(quoting C. Strom, Genetic Justice: A Lawyer's Guide to the Science Qf
DNA Testing, 87 I11. B.J. 1820 (1999)). Once a unique genetic profile is
- isolated, the sample can be compared to over 2.64 million DNA profiles in
the national CODIS databése to deternﬁne whether there is a match. See
Fedéral Bureau of Investigation, NDIS Stafcistics (“NDIS”), available at
htfp ://www.fbi.gov/hg/lab/codis/national . htm (lést ViSitedvDeceI'nber 6,
2005).
| The CODIS national DNA database system is a vast, computerized
state and fédgral registry of STR—DNA profiles derived from convicted -
felons. As of December 2005, the CODIS database in Washington State
contains more than 82,061 proﬁles. See NDIS at |
’ http://WWW.fbi.gov/hq/lab/codis/wa.htmk(last visited December 6, 2005).
To date, these profiles have aided in at least 288 investigations in the
- State. Id. ;This database is one component of the national _COD_IS
database that contains an astonishing 2.64 milliéﬁ unique SIR-DNA
Vproﬁles from convicted felons. See NDIS at |
http://www.fbi.gov/hg/lab/codis/national.htm (laét visited December 6,
2005). CODIS enables law enforcement to instantaneously seaioh for a

DNA profile match based on 13 genetic markers common to all STR
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testing systems. The probability of two unrelated persons matching even
the most common of these 13 genetic markers is 6n,e in ten billibn. See
National Institute of Justice, U.S. bepartment of Justice, Future of

F brensiq DNA Testing: Predictions of the Research ;znd Development
Group 19 (2000)."> The rapidly expanding database has allowed law
enforcement agencies to solve thousands of “cold cases.” Some decades |
old cases with nd leads Wefe solved when-a CODIS hit identified the real
perpetrator. Seé, e.g., Rebecca Nolan, Authorities Say DNA Solv/es Case
 from 71, Register—Guard, Nov. 5, 2003, at D1 (after detective pulled
clothing from evidence bag in unsolved 1971 rape, submitted it for an
- STR test and ran ‘r‘esults through CODIS, the DNA profile matched a
convicted offend§r already imprisoned for seﬁes of rapes in 1980s).

Although DNA testipg is often conducted on fluids sucﬁ as semen

and blood, today’s DNA testing is equally effective’ on non-fluid samples.
Mitochondrial DNA test:inlc.,y can even be used on samples like hair shafts, .
bones and feeth that lack m;cleated cells and are tilerefore not amenable to
STR testing. See National Institute of Justice, U.S. Depaftment of Justice,

Using DNA to Solve Cold Cases 6 (2002) 4 The following table lists

several innocent men who were exonerated due to the ability to subject

B gyailable at http://www.nejrs.org/pdffiles1/nij/183697.pdf, "
% Available at http://www.ncjrs.org/pdffiles1/nij/194197.pdf.
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non-fluid samples — similar to what might be found in the white hat — to .

sbphisticated DNA testing: .

Wyniemko |

scrapings -

Defendant DNA Extracted | Source
’ From
Stephen saliva, biological | Innocence Project, Case Profiles,
Cowans material on ‘http://www.innocenceproject.org/ca -
, sweatshirt and hat | se/display profile.php?id=141
Charles Irvin hairs Innocence Project, Case Profiles,
Fain ' http://www.innocenceproject.org/ca
se/display profile.php?id=92
William hairs Innocence Project, Case Profiles,
Gregory ' | http://www.innocenceproject.org/ca
se/display profile.php?id=74
James fingernail _ Innocence Project, Case Profiles,
O’Donnell scrapings, saliva | http://www.innocenceproject.org/ca
se/display_profile.php?id=68
Ryan | biological Innocence Project, Case Profiles,
Matthews material on ski http://www.innocenceproject.org/ca
mask se/display profile.php?id=148
Steven Avery | hairs Wisconsin Innocence Project,
‘ - http://www.law.wisc.edu/FJR/innoc
L ence/AverySummaryPage.htm
Ken . saliva, fingernail . | Kim Shine, Freed By Science, He
| Celebrates DNA, Detroit Free

Press, June 18, 2003, at Al.

Powerful DNA testing technology has produced dozens of DNA

exonerations in recent years. The technological ability to turn minute

traces of biological material into unique DNA profiles and compare those

profiles to the vast CODIS database is sigm'ﬁcant not only to prove

innocence, but also to ensure that justice is brought to the actual criminals..
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3. . Eyewitness Identification '

Eyewitness identifications often play a role in convicting the
innocent. Nearly fofty years ago Justice Brennan noted that “the .Vagaries
of eyewitness identification are well—known; the annals of criminal law are
rife wifh instances of mistaken identification.” United States v. Wade, 388
U.S. 218, 228, 87 S. Ct. 1926, 1933, 18 L. Ed. 2d 1149, 1158 (19675.

- Indeed, of the 163 cases where people hav'e been exonerated through
;;ostconviction DNA fests in the United States, 125 cases (or 77 perceﬁt)
involved mistaken eyewitness identification. See Inno'cenc.e Proj ecf:
Causes and Remedies of Wrongful Convictions, available at
http://www.innocenceproj_ect.org/causes/mistakenid.php (last visited
December 7, 2005). Numerous scientific studies highlight the prominen‘é
role that eyewitness misidentifications often play. Seg . g., Gary Wells &
Elizabeth Olsoh, Eyéwitness T estimony in Annual Review of Psychoio gy
277-295 (Susan T. Fisk, Ed. 2003) (noting that éyewitness
misidentification is the single largest factor contributing to the conviction
of innocent people aﬁd citing over 8v8 studies and reports which further
demonst;ates the probiefns associéted with eyewitness identifications).

| Such research provides insight into hoW memory works. First,
cbntrary to what many people believe, meﬁory does not.function like a

video recorder. CP: 28-40 (Geoffrey R. Loftus Letter). Rather, witnesses
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take in “fragments” of information from their environment and “integrate”
this infoﬁnation with other information that they already have. Id. Thus,
' one’s initial memory of an event may be inaccurate simply because other
information has shaped his or her perception of the event. Id. Second,
even if this initial memory was formed accurately, subsequént events can
change a person’s memory, sometimes dramatically. Id.‘ For example, a
witness may make inferencés about how he or she thinks things probably
happéned, evéh though the witness did not observe that specific part of the |
»incident. Id. Because witnesses often try to make sense of what they have
observed, they tend to add lo giéal inferences to thei1; memory of an event
and disregard observations that are inconsistent with their story about Whét
happened. Id. While a witness may have the best intentions of recalling
\&hat he or she believed happened in a given case, the witness’ memory
mvay‘simp-ly be incapable of accurately recalling fhé sequence of observed -
events. |

In addition to these general principles, some faCtors make it
particularly difficult for a Vﬁtness to méke a correct identification. For
example, “Unconscious tfanéference” occurs..when a victim identifies a
person as the perpetrator because the victim ha:s a memory of the person
from a time other than the incident in question. Edward M Connors, et

~ al., Convicted by Juries, Exonerated by Science: Case Studies in the Use
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of DNA Evidence to Establish Innocence After Trial 60 (1996).15 This
problem occurred in Joe Jones’ conviction for lr_apé, aggravated kidnapping
and aggravated assault in 1986. Id. a‘; 59-61. At trial, prosecﬁtors offered
testimony from two Women who identified Jones as the man they saw
abduct the victim outside a nightclub shortiy after they all left the
establishment. The victim did not pick Mr. Jones oﬁt of a photo line-up,
but later identified him when she saw him face-to-face. The evidence also
establisiled that Jones, a member of the nightclub, Was in the clﬁb on the
| evening of the incident. In his postcohviction challenges, Mr. Jones asked
to present expert witnesses who woﬁld teétify that identifyiﬁg Mr. Jones as
the assailant was a result of unconscious transference. .Jd. His
postconviction challénges were denied. Mr. Jones spent six yéars in
prison and was ﬁnailsf released When prosecutors agreed to DNA testing
of forensic evidence, the results of which exonerafed him. 7d.

Another instance of “u;léonscious transference” occurred in Walter
Snyder’s case. See Hon. Richard C. Wesley, When Law and Medicine
Collide, 12t Comnell J.L. & Publ. fol’y 261, 265-266 (2003). ‘Mr. Snyder.
was convicted of rape, sodomy.and burglary of a woman who ﬁved across
the streef from him. The victim spent a considerable amouﬁt of time with

her assailént, whom she identified as Mr. Snyder. Postconviction DNA

1 Available at: http://www.ncjrs.gov/pdffiles/dnaevid.pdf (last visited December 2,
2005). : _ , .
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testing later exonefated Mr. Snyder. Even after DNA testing had
conclusively established Mr. Snyder’s innocence, the.' victim was unable to
reverse her unconscious transference and continued to insist that he was
~ her attacker. See generally Barry Scheck, Peter Neufeld & Jim Dwyer,
 Actual Innocence 47-T7 (2000). |
| In sum, eyewitness identifications, even .when made in good faith,-
are often inaccurate.

IV.  ARGUMENT

Becaﬁse M. Riofta has met both the procedural and substantive

| requirements of RCW 10-.73.17 0, this Court should reverse thé trial court
and grant Mr. Riofta’s request for postconviction DNA testing. Review of
the trial éourt’s decision in this case is de novo. The‘c_ircumstances of Mr.
Riofta’s case establish that DNA testing of the white hat — the sole piece
of physical evidence connéctiﬁg the actual shooter to the crime — would

' likely demonstrate his innocence on a more probable than not basis.
Today’s sensitive DNA testing could use fﬁiniscule amounts of biologiéal
material found inside the white hat to create a unique DNA profile that
could then be compared to over 2.6 million profiles in the CODIS
database. This scientiﬁc ability to identify the true shooter, combined
with the fact that the prosecution’s case against Mr. Ribfta was based on

circumstantial evidence and a single‘eyewitness, will likely demonstrate
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Mr. Riofta’s innocence on a more probable than not basis. Considered
with the fact that the Washington Legislature intended to provide prisoners
broad access to postconv1ct10n DNA testing, Mr. Riofta’s request for
postconviction DNA testing should be granted.

A. Review of the Trial Court’s Denial of Mr. Riofta’s Statutory
Request for Postconviction DNA Testing is De Novo.

- The standard of review on appeal from a trial court’s denial of
postoonwctlon DNA testing under RCW 10.73. 170 is a matter of first
impressmn in Washington. The appropriate standard of review for this -
Court is de novo because both statutory mterpreta’uon and the application
of a statute to a particular set of facts are exclusively legal issues. See
State v. Jacobs, 154 Wn. 2d 596, 600; 115 P.3d 281, 283 (2005) (statutory
interpretation involves questions of law w‘hich‘are -re}viewed de novo);-
Welch v. Southland Corp., 134 Wn. 2d 629, 632, 952 P.2d 162, 164 (1998)
(the proper construction of a statute is a legal métter and shoﬁld be
reviewed de novq); and Williams v. bep 't of Licensing, 46 Wn. App. 453,
455,731 P.2d 531, 532 (1986) (“‘Fhe question of whether a statute applies
to a particular set of facté is a legal issue and fully revi'ewable. on appeal”);

The tﬁal'court’s decisio;i in this case rested oﬁ the motions anc{ briefs

submitted by the parties and on oral argument. The trial court made no

credibility determinations. See CP: 63-64, DNA HR: 14-15. Because this-
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Court has all the same information as the trial court, including a transcript
of the oral arguments .for Mr. Rioﬁa’s request for festing nndcr RCW
10.73.170, there is no basis for deference to the tri:lﬂ couﬁ’s decinion.
Other state appellate courts reviewing denials of postconviction
DNA testing requests have also heid that de novo review isv appropriate.
‘For example, in reviewing réquésts for postco_nv.iction DNA' analysis n
Ilinois, courts have said that the appropriate standard of reviéw on appéal
is de nbvo. SeevPeople V. Hockenben*y, 316 I1l. App. 3d 752, 756, 737
N.E.2d 1088, 1091 (TIL Apn. Ct. 2000). There, the court explained that a
de novo standard is appropriate because when deciding on such a motion,
the trial court’s decision “is necessarily Based upon its review of the .
pleadings and the trial transcripts and is not based unon its assessment of
~ the credibility of the witnesses.” Therefdre, it concluded that “the tﬁal
court is nof in a better position than the reviewing court to decide the
, merifs of the defendant's _mot'ion.’b’. Id. at 75‘6 (internal citations ornitted),
See also Sﬁu‘e v. Donavan, 2004 ME 81, 853 -A.2d -772, 775 (Me. 2004)
(reviewing the trial cnurt’s interpretation of Maine’s postconviction DNA
analysis statute de novo); F lores v. State; 150 S.W.3d 750, 752 (Tex. Ct.
- App. 2004) (application of law-to-fact issues not turning on credibility and

demeanor are reviewed de novo, including ultimate issue of whether a
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court is required to grant a motion for DNA testing-under Texas’ DNA
testing sta‘cute).16 |

MrL Riofta’s request for postconviction DNA testing was decided :
solely on the basis of legal briefs and oral arguments; which are
traheeribed for this Court. Therefore, the proper standard of review for
this Court ie de novo when reviewing the trial eourt’s denial of
poétconvietion DNA testing under RCW 10.73.170.

B. M. Riofta Satisfies the Procedural Requirements of RCW
10.73.170. . :

' Mr. Riofta has 'ﬁet the procedural requirements of RCW
10.73.170. He is “a person convicted of ; felony in a Washingten sfate
court,” who is “currently servingr a term of dmprisonmeht,” and has
submitted a veﬁﬁed written motion requesting DNA testiﬁg to the court
that entered the judgment of jconviction. On November 30, 2000, a jury
found Mr. Riofta guilty lof first degree assault with a deadly weapon, a
felony conviction. The Pierce Coﬁnty Superior Court entered a judgment
and sentenced Mr. Riofta on December 14, 2001. Mr Riofta is currently

vserving his 130‘-month' sentencev at Stafford Creek Corrections Center in

Aberdeen. On Aprﬂ 22,2005, pursuant to the amended law, Mr. Riofta

'® Texas appellate courts use a bifurcated approach in addressing the proper standard of
review. Under this scheme, Texas courts afford deference only to a trial court’s
determination of issues of historical fact and application of law-to-fact issues turning on
credibility and demeanor. See Flores, 150 S.W.3d at 752.
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ﬁled his Motion for Postconviction DNA Testing Under RCW 10.73.170 |
with the Honorable James Orlando. Thus, Mr. Riofta satisfies the
procedﬁral requirements of RCW 10.73.170.

C. DNA Testing of the White Hét Worn by the Shooter and

Discarded at the Scene Will Provide Significant New
Information That is Material to the Identity of the Perpetrator.

DNA testing can be conducted on traces of biolo gical material
sﬁch és \:single skin cells, sweat, and hair taken from inéide the white hat -
- worn by the shooter. Bven if several people handled or Woré the hat, '

today’s DNAjtesting can isolate multiple sources of DNA left on the hat.

If multiple samples do exist, théy can subsequently be co1ﬁpared to Mr.

Riofta’s DNA, the DNA of the hat’s owner, and the DNA of over 2.6
~million convicted felons in the- CODIS datgbase. The DNA testing

process will provide a unique, scientific picture of who wore the white hat.

1. - DNA testing of the white hat worn by the perpetrator would
provide significant new information. '

Itis undisputed that in the cariy morning of January 27, 2000, the
shoofer wore the white hat that Mr. Riofta seeks to subject to DNA testing
“and left it at the scene of the érime; Modern DNA testing would prdvide
 significant new informatioh regarding the DNA profiles of the individu‘als
— includin‘g the shooter — who wore the White Hat. STR DNA testing can
be performed on si_ngle-celll samples such as sweat residue, skin c.e'lls or

hair roots left in the hat to determine whether Mr. Riofta’s DNA profile
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exists in the hat. In addition, mitochondrial DNA testing can be conducted
onv ény shafts of hair found in the hat. Results discovered from STR DNA
testing can be entered into the CODIS database in an aﬁeﬁpt to discover
the identity of the true shooter. Unfortunately, ﬁone of these tools were
used to test any forensic evidence found at the crime scene.

Small amounts of exculpatory DNA evidence from hats have
helped to exonerate individuals in the past. In 1997, Stephan Cowans was
convicted of shooting a Bpstoﬁ police ofﬁccr.' The evidence against him
included, among other things, an eyewitness identification by the
surviving victim and testimony by two police department ﬁnéerprint
analysts that prints taken from the crime scene matched Cowans’.
“However in 2004, STR DNA testing conducted on saliva left on a glass of
water that the perpefrator drank from at the scene and skir cells from the
‘band of a hat and from a sweatshiﬁ worn by the perpetrator and discarded

at the scene yiélded the same STR DNA profiles. Because this DNA
proﬁle'was different from Cowans’ profile, the DNA evidence
conclusively e‘Xculpated Covs}ans. After the DNA tes‘ting, the fingerprint
_ was re-analyzed. After police cOnéluded that the prior métch was “a
- mistake” by both analysts, Cowans was exonerated and released from

prison. See Jonathan Saltzman & Mac Daniel, Man Freed in 1997
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Shooting of Officer, Judge Gives Ruling After Fingerprint Revelation,
Boston Globe, Jan. 24, 2004, at Al.

2.  The DNA evidence on the white hat is material to the V
identity of the perpetrator. .

As mentioned above, modérn DNA analysis of Biological material

in the White hat will likely provide DNA proﬁles that can identify who

‘wore the white hat on the day of the §hooting. O;ﬂy miniscule amounts of

biologicél material are needed for STR DNA testing. This testing is |

"vseHSitive enough to identify multiple sources of DNA evidence even if
more than one person wore the white hat. DNA profiles obfcr;tined can then
be compared to Mr. Riofta’s DNA profile and the DNA profile of the

* owner of the white hat (the person whose car was stolen). If neithQI
proﬁle matches the DNA profile uncovered by the testiﬁg, the DNA
proﬁlé can be entered into the CODIS database to see if it matches a |

| convicted feloh’s DNA profile. Ifa mﬁtch is 'made_, the CODIS database
will'proifide the specific name and con;riction history of fhe individual. If
such a match 1s made in this case, additional investigation could then be
undertaken to discover if the felon with thé matching DNA profile had any
connection to the circumstances of the crime or the gang that prosecutors

believed 'instigated the Sok shooting."”

17 As noted supra, prosecutors believed that the shooting was an attempt to intimidate Mr.
Sok’s brother who was cooperating with the State in its investigation of the gang-related
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D. DNA Evidence Found on the Hat Will Likely Demonstrate Mr.
"Riofta’s Innocence on a More Probable Than Not Basis.

The circumstances surrou:qding Mr. Riofta’s case and the advanced
technology that can'be applied to untested evidence demonstrates that
DNA testing on fhe white haf ,Would likely show Mr: Riofta’s innocence
on a more probable than not basis.‘ The only direct evidence presented
against Mr. Riofta was the testimony of a single ey'éwitness. Mistaken
eyewitness testimony has consistently proven to be the leading factor in
convicting the innocent. In contrast, DN'A.testing Qari establish with
s’cientific certainty, the true identity of thelshooter. As discusse‘d above,
miniscule amounts of genetic material such as sweat,' skin cellé and hair
that would ordinarily be found ihside of a hat can Be used to identify
indiyiduals who wore the white hat left at the scene of the cﬁme. Ifthe
DNA profile extracted from the white hat does not match Mr. Rioﬂa’é
DNA proﬁle; it éan be entered intp the CODIS database‘ to detérmine who
matches the profile and will likély brove inmocence on a more probable
than not Basis. Further, based on the legislative history of RCW 10.7.3.170
and established case law from other states, fhe statute should be applied

permissively to allow petitioners to obtain potentially exculpatory

Trang Dai shooting. Mr. Riofta’s former appellate attorney received information from.
Jimmee Chea, a man convicted for his involvement in this shooting, that Mr. Riofta was
not the true shooter, CP: 21-24. He stated that the actual shooter is a convicted felon
whose profile would therefore be found in the CODIS database. Whether Mr. Chea is
truthful or not, it serves as an example of how CODIS could be used in this case.
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| evidence. ‘Stricter standards are more appropriately applied in stages
where the DNA evidence is evaluated for its exculpatory value and the
prospect Qf anew trial or exoneration is the central issue. |
1. The State’sz case against Mr. Riofta — based on a single
eyewitness identification — is weak, making it more

probable than not that exculpatory evidence would be
recovered from DNA testing.

The weaker the cése against a petitioner, the more likely untested
-e{ridence could prove to be exculpatory. In other sfates, courts evaluating
the strength of the evidence against'a petitioner for postconviction DNA
testing often look to the role that eyewitness identification played in the
case. If eyewitness identiﬂcétion played a central'réle' in the state’s case,
courts are more likely to grant motions for pbstcOnViction DNA festing. )
This Court should' similérly cénsider the weight of the proéecution’s
evideﬁce when assessing Mr. Riofta’s request for testing. Because the
State’s case against Mr. Riofta was based on testimbhy from a single

- eyewitness, any potential new evidence carries great weight. The abilify
vto discover exculpatory new ¢Vidence — combined with tile Wé&tkll(iSS of
the State’s case — makes it likely that DNA testiﬁg would demonstrate Mr.
Riofta’s innocence on a more probable‘than not basis. |
- In People v. Savory, the Illinois Supreme Court reco gnized the

importance of examining the strength of the evidence against a petitioner

32



when evaluating a motion for postconviction DNA testing. 197 Il1. 2d
203, 756 N.E.2d 804 (11L. 2001). The Savory court noted that the
substantive sectiofl of Illinois’ postconviction DNA statute “cannct be

: determined in the abstract. Rather, it requires a consideration of the

. evidence introduced at trial, as well as an assessrﬁent of the evidence
defendant is seeking to test.”” Id. at 214. Savory is an example of how
strong p’rosecution evidence can negate the exculpatéry pc\Jtential ofa
postconviction DNA test. The petitioner, Mr. Savory, fnade sevéral
inculpatory statements to third persons and revealed knowledge of the
crime scehe to police officers that would only be khown to the 'offender.
The State presented further inculpatory physical blood evidence that
clearly linked Mr. Savory to the crime. The Illinois Supreme Court upheld
the denial of Mr. Savory’s request for posfconvicﬁon DNA testing because
of the strong prosecution evidence.

In contrast, the Illinbis Supreme Court granted the petitioner’s
request for postconviction DNA testing in People v. Johnston, 205 Ill.. 2d
381, 793 N.E.2d 591 (1ll. 2002). 'thnston distinguished Savory based on
the comparative Weakneés of the prosecution’s case. The court noted,
“Unlike the defendant in Savory, the defendant here never made damning
admissions placing himself at the crime scene. The State presented a

~ strong, but largely circumstantial, case; the only direct evidence of the
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defendant's guilt came from [a sole eyewitness] identification.” Id. at 398.
The court held that the trial court erred in refusing to allow postconviction
DNA testing. .

Other states have refined what types of cases are appropriate for
postconviction DNA testing. As the Kansas Court of Appeals noted,

Cases from other jurisdictions which have allowed
postconviction DNA testing have at least two main

similarities. First, each case involved a single perpetrator,

which would make DNA testing determinative of the guilt

or innocence of the defendant. Second, the State’s

evidence in each case was weak or the defense was

sufficient to support a reasonable doubt.

Mebane v. State, 21 Kan. App. 2d 533, 538, 902 P.2d 494, 497 (Kan. Ct.
App. 1995).

As in Johnston, the evidence against Mr. Riofta is weak. No
physical evidence linked Mr. Riofta to the crime. Instead, the only direct
evidence offered by the State was the testimony of a single eyewitness.
Under the Mebane analysis, the fact that the crime égaihst Mr. Sok
. involved a single perpefrator increases the probative value of the DNA
test.

Unlike the 'certainty provided by scientific "testiné; identifications
~ by eyewitnesses are subject to error. In this case, even though Mr. Sok’s

identification was made in good faith, there is reason to believe that his

memory of the shooter was affected by the fact that he had seen Mr. Riofta
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previously. When questioned by the police, Mr. Sok said that the shooter
“looked like Alex.” TR: 202, 222-223. This could mean one of several
things, either (1) the shooter was a pefson tha;c he knew to be Alex; (2) the
shooter looked similar to a pérson the he knew to be Alex; ér (3) through
unconscious transference, Mr. Sok fransposé(i Mr. Riofta’s face on to that
of th¢ éhooter. .'

Unfortunately, when the police showed their photdmontage to Mr.
Sok, the monfage was not made up of people generally matching the
descripﬁén of the shooter, but was instead composed only of Asian men
named “Alex” or “Alexande'r.” When Mr. Sok saw Alex Riofta’s pictufe, |
he idehtiﬁed h1m as the shooter. Hovs-/elver, by this point, the victim may -
have convinced himself that .Alex was the shoote; based on'his statement
to the police that the sh@oter “looked like Alex.” In addition, Mr. Riofta’s
picttire Wasilikely the oﬁly familiar one to the Victim as he had seen Mr.
Riofta previpusly. Although Mr. Sok positively identified Mr. Riofta, his
. physicai déscriptions of the shooter changed. TR: 204, 220, 222-223, 246.

. An.eyewitness, even when acting in good faith, can be wrong.
Given that the prosecutor’s case against Mr. Riofta was based on a single
eyewitness identiﬁcatiqn, ‘this Court should order DNA testing on the one
‘piece of physical evidence that links the shooter to the crime. The power

and certainty of DNA testing, when measured against the paucity of
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evidence against Mr. Riofta, establishes a likelihood that such testing

would demonstrate his innocence on a more probable than not basis.

2.  The statute should be liberaﬂv construed to reflect the
intent of the legislature. : '

- Recent législative history of RCW-10.73.170 demonstrates that
there was overwhelming support in the Washington Stéte Legislature to
broaden prisoners* access to postconvictibn DNA eVidénce that could
further their claims of innocence.  The legislative history of the statute and
case law from.c;ther states interpreting similar statutes warns courts not.to
impose too strict a burden on the petitioner aﬁ the request-for-testing
phase. |

a. The Legisldturé intended that prisoner.ﬁ' be given
greater access to exculpatory DNA evidence.

In constrﬁingv a statute, the court's objective is to determine the
legislature’s intent. Statev. Jacobs, 154 Wn. 2d 5 96,.600, 115P.3d 281
(2005) (qiﬁng Dep't of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d
1,9, 43 P.3d 4 (2002)). RCW 10.73.170 received overwhehniﬁg support
in the 2005 Washington State Legislature. ABoth witnesses and lvegislative
sponsors of the bill reférericed the need t.o use DNA evidénce to “seek
justice” for those Wrongflilly convicted of serious crimes. In order to
-achieve that goal, the legislature intended to allow prisoners broad access

to DNA testing.
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While the statute delineates reasonable requirements for a
petitioner to satisfy, the legislature did not intend to require an inmate to
prove his or her innocence prior to testing potentially exculpatory
evidence. Former King County Superior Court Judge George Finkle noted
4 this “Catch—22;’ in his testimony on January 28, 2004.18 Revising DNA
T esz‘ir_tg Provision: Hearing on Senate Bill 6447, Before the Comm. on
Criminal Justice & Corrections, 2004 Leg., 58th Sess. (WA 2004) .l He
contrasted the permissive standard that courts should apply when et
petitioner seeks postconviction ]jNA testingv with the “very tough
standard” which is applied When a petitioner seeks a new trial. Id. Judge
Finkle warned that RCW 10.73. 170 should not “require a Judge to find
even before testmg that the testing Would in fact demonstrate innocence,’
stating that such a requirement would “put the cart before the horse”
because “you can’t demonstrate innocence until the results of the testing
are known.” Id,

The legislature was presented with the option of placing such a
burden on a petitioner and decided against it. In'the only testimony given

against the bill in 2004, Tom McBride of the County Prosecutor’s

18 Because the language of the statute did not change in any significant way between the
end of the 2004 legislative session and its passage in the beginning of 2005, the
legislative history from the committee hearings in 2004 is highly relevant to the
legislative intent of RCW 10.73.170. See House Bill Report HB 1014 (2005) . and
Appendlx 1(a-b).
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Association urged the Senate Committee to consider the higher standard of
“actual innc;cence” for the statute.  Revising DNA Testing Provision:
Hearing on Senate Bill 6447, Before the Comm. on Criminal Justice & -
Corfections, 2004 Leg., 58th Sess. (WA 2004) . The committee heard his
remarks and was given additional inférnﬁation about fhe actual innocence
standard. Id. However, the bill that passed out of committee and was
eventually adopted by both houses with unam'inous support rejected the |
“actual innocence;’ staﬁdard, retaining the “more probable thét not”
standard. See House Bill Report SHB 1014 (2005) .

Principles of statutory construction also.advise against applying' an
overly burdeﬁsomé standa.fd to fequests for postconviction DNA-testing.
If a court determines that a statute is ambiguous, the rule of lenity requires
| the court to interpret the statute in favor of the defendant, absent
legislative intent to the contrary. State v. Ja'cobs, 154 Wn. 2d 596, 601,
115 P.3d 281 (2005) (citing In re Post Sentencing Rev_iew of Charles, 135
Wn.2d 239, 249, 955‘ P.2d 798 (1998)). Furthermore, Washington courts :
have indicated that statutes should be interpreted “as a whole in order to
ascertain legislative purpose, and thus avoid unlikely, strained or absurd
Qonsequeﬁées Which'could result from a literal reading.  That the spirit or
the purpose of legislation should prevail over the express but inept

language is an ancient adage of the law.” Alderwood Water District v.
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Pope & Talbot, Inc., 62 Wn.2d 319, 321, 382 P.2d 639, 641 (1963). It
would be impossible, and therefore absurd, to require Mr. Riofta to prove
what thé DNA tests will establish before such tests are even cond_ucted'.'
R¢cognizing the important role that DNA testing provides in
p:oving innocence, the Washingtén Staté Legislature has continuously
broadened prisoners’ access to p_ostconviction DNA testing. See Suprq
‘Part I1.C.1.a. The legislature intended 1:h;a~ 2005 rgvision of RCW
10.;73.170 to allow people like Mr. Riofta, con_victed' on the baéis of
evidence that is vsubj ect to error, access to powerful scientific testing to
prove their innocence. However, the probative value of the testing can
only Be determined after such testing has ‘been conducted. Thus, whén
Judge Orlando denied Mr. Riofta’s motion for DNA testing on the whi'tel
hat, he applied a standard better suited to a motion for élnew trial,
; essenfially “pufting the cart before the horse.”
o ~ b.  Other states have warned against applying too

strict a standard at the postconviction DNA testing
stage. ‘ '

- When évaluating whether to ofder postcohviction testing, other
state courts have warned against “collapsing” the stricter standard abplied
to the new trial or gxoneration phase into the more peﬁnisSive standard
that should be applied to requests for postcénviction DNA testing. State

courts’ permissive tendencies to grant postconviction DNA testing
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requests are rooted in a distinction made between a request for DNA
testing (which is subject to a low evidentiary standafd) and a hearing
where the results ‘of that test would be considered to free a prisoner or
commence a new trial (which wouid be subject to a higher standard of -
proof). The Illinois Appellate Court stated that “the factors that trial
éourts often rely onin denying [poétconviction DNA testing] motions are
really more appropriately addressed in posthnviction proceedings when .
the results of the testing may be édnsidered.” People v. Henderson, 799
N.E.2d at 693. |

Courts “must be cautious not to ‘gollapse’?’ their consideration of a
motion for postconviction DNA testing and a petitioner’s “claim of actual
innocence into a single analysis” People v. Pricé, 345 111. App. 3d 129,
135,-801 N.E.2d 1187, 1193 (Ill. Ct. ‘A'pp. 2003). They mﬁst “keep in
rrﬁnd that this is mevreyly.a motion for forensic testing.” Id.' at 140. -

This Court ’should heed the legislature’s intent aé well as the
guidanqe provided by other qourts whén interpreting and applying RCW
10.73.170. Mr. Riofta is unable to prove his innocence without knowing:
the results of the DNA test. When the trial COurt denied Mr. Riofta’s
motion for postconviction DNA testiﬁg, it erroneously collapsed the more
Stringenf standafd required for post-testing review into the permissive

standard prescribed for testing.
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E. - Due Process and Fundamental Falrness Requlre That the White
Hat Be Tested

The Due Process arguments that support Mr. Riofta’s request for
postconvictibn DNA testing are addressed in his Personal Restraint
Petiz‘z’on, whiéh is consolidated with this appeal and are incorporated by
reference.

V. CONCLUSION

Mr. Riofta has‘maintained his innocence from the beginning of this
- case andl merely seeks DNA testing of tﬁe sole piece of physical evidence
linking the actual sﬁooter to the crime. The fallibility of eyewitness

~ identification, combined with th¢ power of DNA technolo gy, compels :
testing in this case. Such testing has the ability to not only exonerate Mr.

Riofta, but also to identify the real perpetrator of the crime. Mr. Riofta
respectfully fequesté that this Court reversé the trial court’s decision and
granf his request for postconviction- DNA testing under RCW 10.73.170.

Dated this E}ﬁ day of December, 2005. |

Respectfully Submitted,

INNOCENCE PzOJECT NORTHWEST CLINIC

Jacquiline'McMurtrie, WSBA # 13587

ey for Appellant % %

Wxa D. Field, Student Intern % K. Ostrem, Student Intern
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Current Post-Conviction DNA Testing Statute

RCW 10.73.170. DNA testing requests

(1) A person convicted of a felony in a Washington state court who currently is serving a
term of imprisonment may submit to the court that entered the judgment of conviction a
verified written motion requesting DNA testing, with a copy of the motlon provided to the
state office of public defense.

(2) The motion shall: (a) State that: (i) The court rﬁled that DNA testing did not meet

acceptable scientific standards; or (ii) DNA testing technology was not sufficiently
developed to test the DNA evidence in the case; or (iii) The DNA testing now requested
would be significantly more accurate than prior DNA testing or would provide significant
new information; (b) Explain why DNA evidence is material to the identity of the -
perpetrator of, or accomplice to, the crime, or to sentence enhancement; and (¢) Comply
with all other procedural requirements established by court rule.

(3) The court shall grant a motion requesting DNA testing under this section if such motion
is in the form required by subsection (2) of this section, and the convicted person has shown.
the likelihood that the DNA evidence would demonstrate innocence on a more probable
than not basis.

(4) Upon written request to the court that entered a judgment of conviction, a convicted
person who demonstrates that he or she is indigent under RCW 10.101.010 may request
appointment of counsel solely to prepare and present a motion under this section, and the
court, in its discretion, may grant the request. Such motion for appointment of counsel shall
comply with all procedural requirements established by court rule.

(5) DNA testing ordered under this section shall be performed by the Washington state

patrol crime laboratory. Contact with victims shall be handled through victim/witness
divisions. :

(6) Notwithstanding any other provision of law, upon motion of defense counsel or the
court's own motion, a sentencing court in a felony case may order the preservation of any

~ biological material that has been secured in connection with a criminal case, or evidence

samples sufficient for testing, in accordance with any court rule adopted for the preservation
of evidence. The court must specify the samples to be maintained and the length of time the
samples must be preserved.

[2005 ¢ 5 § 1, eff. March9 2005; 2003 ¢ 100 § 1, eff. July 27, 2003; 2001 ¢ 301 § 1; 2000 ¢
92 §1.] |
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2004 Vélfsion of Postconviction DNA Testing Statuté

10.73.170. DNA testing requests |

(1) On or before December 31, 2004, a person in this state who has been convicted
of a felony and is currently serving a term of imprisonment and who has been
denied postconviction DNA testing may submit a request to the state Office of
Public Defense, which will transmit the request to the county prosecutor in the
county where the conviction was obtained for postconviction DNA testing, if DNA
evidence was not admitted because the court ruled DNA testing did not meet
acceptable scientific standards or DNA testing technology was not sufficiently
developed to test the DNA evidence in the case. On and after January 1,2005, a
person must raise the DNA 1 issues at trlal or on appeal. ‘

@). The prosecutor shall screen the request. The request shall be reviewed based
upon the likelihood that the DNA evidence would demonstrate innocence on a
more probable than not basis. The prosecutor shall inform the requestor and the
state Office of Public Defense of the decision, and shall, in the case of an adverse
decision, advise the requestor of appeals rights. Upon determining that testing
should occur and the evidence still exists, the prosecutor shall request DNA testing
by the Washington state patrol crime laboratory. Contact with victims shall be
handled through victim/witness divisions.

(3) A person denied a request made pursuant to subsections (1) and (2) of this
section has a right to appeal his or her request within thirty days of denial of the
- request by the prosecutor. The appeal shall be to the attorney general's office. If the
attorney general's office determines that it is likely that the DNA testing would '
demonstrate innocence on a more probable than not basis, then the attorney
general's office shall request DNA testing by the Washmgton state patrol crime
laboratory. ~

4) Notwithstanding any other provision of law, any biological material that has
‘been secured in connection with a criminal case prior to July 22, 2001, may not be
destroyed before January 1, 2005. :

[2003 ¢ 100 § 1, off. July 27, 2003; 2001 ¢ 301 § 1; 2000 ¢ 92 § 1.]
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2002 Version of Postconviction DNA Testing Statute

10.73.170. DNA testing requests

(1) On or before December 31, 2004, a person in this state who has been convicted -
of a felony and is currently serving a term of imprisonment and who has been
denied postconviction DNA testing may submit a request to the county prosecutor
in the county where the conviction was obtained for postconviction DNA testing, if
DNA evidence was not admitted because the court ruled DNA testing did not meet
acceptable scientific standards or DNA testing technology was not sufficiently
developed to test the DNA evidence in the case. On and after January 1, 2005, a
person must raise the DNA issues at trial or on appeal.

(2) The prosecutor shall screen the request. The request shall be reviewed based
upon the likelihood that the DNA evidence would demonstrate innocence on a
“‘more probable than not basis. Upon determining that testing should occur and the
evidence still exists, the prosecutor shall request DNA testing by the Washington
state patrol crime laboratory. Contact with victims shall be handled through
“victim/witness divisions. |

(3) A person denied a request made pursuant to subsections (1) and (2) of this

section has a right to appeal his or her request within thirty days of denial of the

request by the prosecutor. The appeal shall be to the attorney general's office. If the

- attorney general's office determines that it is likely that the DNA testing would

- demonstrate innocence on a more probable than not basis, then the attorney
general's office shall request DNA testing by the Washington state patrol crime

laboratory. .

(4) Notwithstanding any other provision of law, any biological material that has
been secured in connection with a criminal case prlor to July 22, 2001, may not be
destroyed before January 1, 2005. : :

' [2001 6301 § 15 2000 ¢ 92 § 1]
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2000 Version of Postconviction DNA Testing Statute

10.73.170. DNA testing requests

(1) On or before December 31, 2002, a person in this state who has been sentenced
to death or life imprisonment without possibility of release or parole and who has
been denied postconviction DNA testing may submit a request to the county
prosecutor in the county where the conviction was obtained for postconviction
DNA testing, if DNA evidence was not admitted because the court ruled DNA
testing did not meet acceptable scientific standards or DNA testing technology was
not sufficiently developed to test the DNA evidence in the case. On and after
January 1, 2003, a person must raise the DNA issues at trial or on appeal. "

(2) The prosecutor shall screen the request. The request shall be reviewed based
upon the likelihood that the DNA evidence would demonstrate innocence on a
more probable than not basis. Upon determining that testing should occur and the
~ evidence still exists, the prosecutor shall request DNA testing by the Washington
state patrol crime laboratory. Contact with victims shall be handled through
victim/witness’ d1v1510ns

(3) A person denied a request made pursuant to subsectlons (1) and (2) of this
section has a right to appeal his or her request within thirty days of denial of the
request by the prosecutor. The appeal shall be to the attorney general's office. If the
attorney general's office determines that it is likely that the DNA testing would
demonstrate innocence on a more probable than not basis, then the attorney

- general's office shall request DNA testing by the Washington state patrol crime-
laboratory. »

[2000 ¢ 92 § 1.]



12/156/2865 83:081 2066163426 ) UNIY WASH LAW P&GE
COURT OF APPEALS, DIVISION 11
OF THE STATE OF WASHINGTON
) | .
State of Washington, ) No 33539-5 :
) o
- Respondent, ) = O
) -
Vvs. ) CERTIFICATE OF SERVICE - 95
) By I
STATE OF WASHINGTON, ) P S
) —< o = ]
: = —
Appellant. ) & &
) o =
=

] certify that on December 15, 2005, arranged for service by United Parcel Service the

Petitioner’s Opening Brief on:

Alexander Nam Riofta

DOC # 805644 / H-5-078U
Stafford Creek Corrections Center
191 Constantine Way

Aberdeen, WA 98520

Michelle Luna-Green

Office of the Pietce County Prosecuting Attomey.
930 Tacoma Ave. S., Rm. 946

Tacoma, WA 98402

cr%mm S FESéR

PROF. JACQUELINE MCMURTRIE
INNOCENCE PROJECT Nw CLINIC

PET_]TION.ER,S MOTION FOR POST-CONVICTION UNIVERSITY OF WASHINGTON SCHOOL OF Law
DNA TESTING - 1 . WILLIAM H. QATES HALL :
. Box 353020

SEATTLE, WA 98195-3020

82

(206) 543-5750




